SMALL BUSINESS INFORMATION PAPER

SUBJECT:  SDB Certification

1. Applicability:

The information contained in this paper is provided for general use.  Recommend the Information Paper be reviewed to increase knowledge of the need and impact concerning the Small Business Administration (SBA) certification requirement of Small Disadvantaged Business (SDB) firms.  This Information Paper may not be all-inclusive.

2.   Background and Purpose:
a.    The June, 1995 Supreme Court decision in Adarand Constructors, Inc. vs. Pena concluded that affirmative action programs must be narrowly targeted to remedy only the lingering effects of discrimination.  Responding to President Clinton’s mandate to “mend, not end” affirmative action programs, a SDB certification program and process was established by the Small Business Administration (SBA).  This certification process categorizes a small business as “disadvantaged” only if an SBA review finds the firm is owned and controlled by someone (or group) who is (are) socially and also economically disadvantaged.  Firms participating in SBA’s 8(a) Business Development program are already considered SDBs and won’t undergo a second review.  The intent of revised federal rules is to reduce costs, prevent fraud and abuse, and to ensure fair administration of the program.  The rules aim to make it easier for business owners who are not members of minority groups to become SDBs by demonstrating their disadvantage compared to the previous process of self-certification proffered in formal submissions to Government solicitations.  

b. There are three primary benefits to participants in the SDB certification program.  Qualified

SDBs receive a price evaluation adjustment of up to 10 percent on procurements, in certain Standard Industrial Classification (SIC) Major Groups determined by the Department of Commerce on an annual basis.  The price evaluation adjustment for SDBs bidding as primes became effective on October 1, 1998.  The price adjustment is mandated for acquisitions over the simplified threshold where the SIC Code for the prime contract is authorized by U.S. Department of Commerce benchmarks.  Price adjustments do not apply to 8(a) acquisitions, small business set-asides or lowest-priced technically acceptable source selection acquisitions.  This preference was suspended for DoD contracting activities originally beginning February 24, 1999 and extended through February  23, 2001 by letter from the DoD Defense Procurement Director and is available for viewing at http://www.acq.osd.mil/dp/suspriceadj.pdf.


c.  The second benefit for SDB certification is the monetary incentive prime contractors receive for subcontracting with SDBs (in accordance with FAR 19.1203 and DFARS 219.1203).  Monetary incentives are based on actual achievement as compared to proposed monetary targets for subcontracting with SDB firms.  


d.  The third benefit for SDB firms is the opportunity to do subcontract work for large prime contractors.  Public Law 95-507 placed into being the requirement for large prime firms to subcontract an acceptable percentage of contract effort, as negotiated with the Government on a specific contract basis or on a total contract basis through the use of a master small business subcontracting plan, a fair share of the work.  That law, as amended, and supported with additional legislation, mandates the aggressive utilization of small firms, including SDBs, in their subcontracting decisions and performance.  Those SDBs, marketing their availability for support, can find a more willing large prime to offer subcontracting opportunities.  The certification process will likely reduce the universe of available firms thereby increasing the potential for gaining successful opportunities.

3.     Regulations:


Regulations applicable to the SDB Certification requirement follow:

a. Supreme Court Decision of June 1995 on Adarand Constructors, Inc., v. Pena led to the permanent suspension of the Small Disadvantaged Business Set-Aside under the rule of two

b. Federal Acquisition Circular (FAC) 97-06, 97-07, and 97-08 revises FAR Parts 1, 12, 14, 15,  19, 33, 52 and 53 and address changes in the FAR resulting from the Reform of Affirmative Action in Federal procurement

c. FAC 97-06 established a mechanism to benefit SDB concerns at the prime contract level that provides for up to a 10% price evaluation adjustment in certain SIC Major Groups (see FAR 19.11)

d. FAC 97-07 also established the mechanism to provide for a monetary incentive for subcontracting with SDB firms to large prime contractors

e. FAR 19.304(a) and Clause at DFARS 52.219.23 cites authority and procedural process to provide the not to exceed 10% price evaluation preference to certified SDB firms

f. FAR 19.1102   Applicability for using SDB evaluation adjustment

g. FAR 19.1102   Procedures for using SDB evaluation adjustment

h.     FAR 19.1203 Incentive subcontracting with SDB concerns

 I     DFARS 219.1203 Incentive subcontracting with SDB concerns

J      FAR Clause 52.219-25  Delineates new reporting requirements for prime contractors

4.   Requirements to be Certified as an SDB Firm:
a.    SDB Certification Process:  Effective 30 Jun 99, SDB firms must formally apply to the SBA for official SDB status in lieu of the previous self-certification process.  This may be accomplished either directly via an SBA web site at http://www.sba.gov/sdb or by calling SBA, toll free, at 1-800-558-0884 or through any of a number of SBA authorized Private Certifiers.  Such certifiers, located throughout the US, have competitively bid to attain such status and have undergone specific SBA training.  Certifiers are authorized to screen, review and preprocess SDB applications and charge the potential SDB firm a “reasonable fee” which currently range from under $200 to over $1,200 and according to SBA, average about $545.  Where SBA makes the determination of ownership and control, SBA may collect a fee comparable to that which would be charged by a Private Certifier, although they have not charged SDB firms thus far.  One specific disadvantage that has surfaced is that if a firm pursues the route of direct certification through the SBA, a rejection by the SBA requires a minimum of a full year before that firm may reapply for certification.  Such a restriction is not levied to firms employing private certifiers, a most significant benefit.  Once SDB certified, the SDB firm must be then listed in SBA’s on-line database called PRO-NET which is available for viewing at http://pro-net.sba.gov.  

b.    SDB Certification Process – FORMS:  The forms required to be prepared by the potential SBA applicant will be dependant upon the type of ownership of the firm, either a Sole Proprietorship, Partnership, Limited Liability Corporation, Corporation, Community Development Corporation, an Alaskan Native Corporation or an Indian Tribe.  Questions or requests for information should be directed to SBA by calling 1-800-558-0884 or by email at SDB@sba.gov.  Forms required to be completed are:



(1)    Application  (based upon type of ownership)



(2)    A Checklist (all firms to fill out all applicable checklist items)



(3)    Form 355, Application for Size Determination



(4)    Form 413, Personal Financial Statement



(5)    IRS Form 4506, Request For Copy or Transcript of Taxes

c.    SDB Certification Benefit At The Prime Contract Level-Price Evaluation Adjustment:  

Effective 1 Oct 98, SBA certified SDB firms are eligible for a price evaluation adjustment of up to 10% in certain SIC Major Groups.  The major groups are determined by the Department of Commerce annually. There are 54 such major groups ranging from Group 10 (Metal mining) through Group 89 (Miscellaneous services), all of which can be viewed at http://www.arnet.gov/References/sdbadjustments.htm
d. To be eligible for a benefit as an SDB prime contractor, the SDB, at time of the offer, must:

                             (1)    Either be certified as an SDB concern or have a completed SDB application

                                           pending, and



(2)    Receive certification from SBA prior to award

e.    The price evaluation adjustment for SDBs will be limited to competitive acquisitions within the designated major groups as applicable to competitive acquisitions.  Per FAR 19.1102 and 19.1103, It will NOT be used for:



(1)    DoD solicitations issued after 23 Feb 99 due to DoD suspension of the requirement

(2)    Acquisitions at or below the simplified acquisition threshold

(3)    Small Business Set-Asides



(4)    8(a) acquisitions

(5) HUBZone small business Set-Asides or

(6) Lowest-price technically acceptable source selection acquisitions

f.    Once certified as an SDB, the firm remains on the SDB’s list of SDB-certified firms for a period of three years.

g.    SDB Certification Benefit At The Subcontract Contract Level-Evaluation Factor:

Effective 1 Jan 99, FAC 97-07 established an evaluation factor for planned SDB participation when subcontracting includes any of the 54 major groups listed in http://www.arnet.gov/References/sdbadjustments.htm

 HYPERLINK http://arnet.gov/References/sdbadjustments.htm 
 .    The evaluation factor or subfactor is used in competitive, negotiated acquisitions, which are expected to exceed $500,000 or in construction; expected to exceed $1,000,000.  The evaluation factor will not be used in the following acquisitions:



(1)    Small business set-asides



(2)    8(a) acquisitions



(3)    Lowest priced technically acceptable source selection 

(4)    Contact actions to be performed ENTIRELY outside the U.S., its territories,

         possessions, the District of Columbia and the Commonwealth of Puerto Rico

h.    SDB Certification Benefit At The Subcontract Contract Level-Monetary Incentive:

Also effective 1 Jan 99, FAC 97-07 is a monetary incentive for subcontracting with SDB firms.  Such incentives are based upon actual achievement versus proposed monetary targets for SDB subcontracting.  This is accomplished outside of the small business subcontracting plan and shall not consider dollars achieved as a direct result of developmental assistance credit under the Pilot Mentor-Protégé program.

i.    Reporting Requirements levied from the SDB Certification Requirement.

The clause at FAR 52.219-25, Small Disadvantaged Business Participation Program – Disadvantaged Status and Reporting, establishes a new reporting requirement.  This has been levied on mostly large business prime contractors because of the new SDB participation mechanisms, whether it is the Evaluation Factor or the Monetary Incentive.  This is because the contracting officer needs a way to determine, at contract completion, that the contractor has met its SDB target in the authorized SIC Major Groups.  The existing reporting mechanism, the Standard Form (SF) 294, Subcontracting Report for Individual Contracts, does not contain such information.  The Government, therefore, has provided an Optional Form (OF) 312 to provide it.  The OF 312 is only required upon contract completion.  The same information can alternatively be provided in the Prime’s format.  Since the OF 312 is limited to those contracts containing the Evaluation Factor for SDB participation or the Monetary Subcontracting Incentive, it can not be offered by primes to replace the normal semiannual SF 294.  An SDB firm that waived the Price Evaluation Adjustment and won a contract by means of the Evaluation Factor for SDB Participation would also have to file the OF 312 at contract completion.  The importance placed upon industry for quality past performance should suffice for ensuring compliance with submission of this report.  There is no requirement for the OF 312 to flow down to subcontractors because the Evaluation Factor for SDB Participation nor the Monetary Subcontracting Incentive does not flow down to them.  When the new six-digit North American Industrial Classification System (NAICS) replaces the four-digit SIC codes, reporting firms will need to modify their two-digit Major Group data to a three-digit NAICS Major Group report.

5.   Closing:

Specific details concerning the SDB Certification Program can be obtained at the regulations cited in paragraph 3 above and at the various web sites identified below.

http://www.acq.osd.mil/dp/suspriceadj.pdf.

http://www.sba.gov/sdb
http://pro-net.sba.gov  

http://www.arnet.gov/References/sdbadjustments.htm
This Information Paper Prepared by:

Mike Dean

CECOM Acquisition Center – Southwest Operations Office

AMSEL-AC-CC-E-CD-SB

DSN:  879-7870

5 Jun 00

deanm@hqisec.army.mil
Small Business = Something Big

